LETTER OPI NI ON
96- L- 147

August 30, 1996

R Jon Fitzner

City Attorney of Valley City
PO Box 330

Valley City, ND 58072

Dear M. Fitzner:

Thank you for your letter requesting ny opinion on whether a hone
rule city may participate in an “Even Dollars” program to provide
funds for the use of a private nursing hone. Under the *“Even
Dol I ars” program the nmonthly city utility bill of customers choosing
to participate would be rounded up to the next whole dollar anount,
with the extra paynents going to a private nursing hone. The city’s
i nvol verent in the program would be collecting the donated funds
through its Public Wrks Departnent and depositing the collected
funds in an account controlled by the board of directors of the
private nursing hone. Thus, sone city tine and resources would be
used in admnistering the program but the city would nmake no direct
financial contribution. The private nursing home will use the noney
in the fund for resident equipnment, wall hangings in residents’
roons, facility renodel i ng, wal | paper, pai nting, car pet i ng,
furniture, and, if possible, transportation.

Article X, Section 18 of the North Dakota Constitution provides, in
part, as foll ows:

The state, any county or city my nmake internal
i nprovenents and may engage in any industry, enterprise or
business, . . . but neither the state nor any political
subdi vision thereof shall otherwise loan or give its
credit or nmake donations to or in aid of any individual,
associ ation or corporation, except for reasonable support
of the poor, nor subscribe to or becone the owner of
capital stock in any association or corporation.

Article X, Section 18 does not define “donation.” The term
therefore, nust be understood in its ordinary sense. See ND.C.C 8
1-02-02. As generally understood, making a donation is the “act of

giving sonmething to a fund or cause.” The Anerican Heritage
Dictionary 417 (2d coll. ed. 1991). The item given as a donation
could include noney, itens of nonetary value, tine, the use of
equi pnmrent and resources, a other contributions. Participation in

the “Even Dollars” program would require the use of sonme of the
Public Wrks Department’s tinme and equi pnment. The tine and equi prent
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would be wused to benefit a private entity wthout conpensation.
Thus, it is ny opinion that the city will be making a donation to the
private entity if it participates in the “Even Dollar” program even
t hough such donation of time and equi pnment use is probably mninmal.

The North Dakota Supreme Court has stated that the predecessor
provision to Article X, Section 18 of the North Dakota Constitution:

does not prohibit the making of |oans or giving of credit
or making donations in connection with a city’ s engagi ng
in any industry, enterprise, or business except engaging
in liquor traffic. VWhat it does prohibit is for a city
“otherwise” to meke loans or give its credit or make
donations. In other words, making loans or giving credit
[or making donations] nay be done in connection with the
city’'s engaging in any permssible industry, enterprise,
or busi ness, but not otherw se.

Gipentrog v. Cty of Whpeton, 126 N W2d 230, 237-38 (N.D. 1964)

(enmphasis added). Thus, it is necessary to determne the extent to
which Valley Gty is permtted to engage in an industry, enterprise,
or business. Valley City is a hone rule city. N.D.C.C. chapter
40-05.1 provides for home rule authority in cities. Under this

chapter, a city nmay enact ordinances in matters of |ocal concern that
fall within the powers enunerated in N.D.C.C. 8 40-05.1-06 if such
powers are included in the city’'s hone rule charter.

A honme rule city may be authorized in its honme rule
charter to “engage in any utility, business, or enterprise
permtted by the «constitution or not prohibited by
statute.” N D C C 8§ 40-05.1-06(10). If a honme rule city
wants to engage in an enterprise not authorized by
statute, it nust have such authorization in its charter,
and the proposed enterprise nust be inplenmented through an
ordinance. N.D.C.C. Secs. 40-05.1-06, 40-05.1-06(10).

1993 N.D. Op. Att’y GCen. 40. Valley City's honme rule charter
authorizes the city to “engage in any utility, business, or
enterprise permtted by the <constitution or not prohibited by
statute. . . .” City of Valley Cty, ND., Hone Rule Charter, art.
3, sect. 2.j. (1991). No statute prohibits a hone rule city from
creating an enterprise through which the city could participate in a
programto provide funds for the use of a private nursing hone.

It is necessary to determ ne whether participating in a program to
provide funds for the use of a private nursing home constitutes an
enterprise. See 1993 N D Op. Att’'y Gen. 40. “ITlhe term
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‘enterprise’ means any activity which does not violate the North
Dakota Constitution or statutes and which is of sonme scope,
conplication, or risk.” Id. at 42. It is nmy opinion that
participating in a programto provide funds for the use of a private
nursing home is of some scope and, therefore, constitutes an
enterprise. However:

a city may not engage in an enterprise unless it is for a
public purpose. See Kelly v. @Guy, 133 N.W2d 853 (N.D.
1965); Ferch v. Housing Authority of Cass County, 59
N.W2d 849 (N.D. 1953); Geen v. Frazier, 176 NW 11
(N.D. 1920); 1992 N.D. Op. Att’'y GCen. 57. An ordi nance
permitting a home rule city to engage in a particular
enterprise nust provide for supervisory controls to ensure
that the public purpose is net. See Kelly v. @y, 133
N. W2d 853 (N.D. 1965).

Finally, the inplenenting ordinance nust be sufficiently
detailed so that the public is properly informed of the
authority and limts of the enterprise, Litten v. Gty of
Fargo, 294 N.W2d 628, 634 (N. D. 1980).

1993 N.D. Op. Att’'y Gen. 40, 42. Thus, it is my opinion that a hone
rule city whose hone rule charter authorizes it to enter into
enterprises nmay engage in an enterprise whereby the city participates
in a programto provide funds for the use of a private nursing hone
if the inplenenting ordinance: “(1) authorizes the city to engage in
t he proposed enterprise, (2) provides assurance that the activity has
a public purpose, (3) sufficiently details the manner of inplenenting
the activity, and (4) provides for supervisory controls to ensure the
public purpose is net.” 1993 N.D. Op. Att’'y Gen. 40, 42-43.

Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL

dab/las/jrs



